
I 3 

4 

I 5 

, 6 

7 

8 

9 

20 

21 

22 

23 

24 

25 

26 

27 

28 

I 

~ 

BEFORE THE 
ARIZONA CORPORATION COMMISSION 

IN THE MATTER OF THE 
GENERIC PROCEEDING 
CONCERNING ELECTRIC 
RESTRUCTURING ISSUES. 

IN THE MATTER OF ARIZONA 
PUBLIC SERVICE COMPANY’S 
REQUEST FOR A VARIANCE OF 
CERTAIN REQUIREMENTS OF 
A.A.C. R14-2-1606. 

IN THE MATTER OF THE 
GENERIC PROCEEDING 
CONCERNING THE ARIZONA 
INDEPENDENT SCHEDULING 
ADMINISTRATOR. 

DOCKET NO. E-00000A-02-005 1 

DOCKET NO. E-Ol345A-01-0822 

DOCKET NO. E-00000A-01-0630 

IN THE MATTER OF TUCSON 
ELECTRIC POWER COMPANY’S 
APPLICATION FOR A VARIANCE - - 52 - OF CERTAIN ELECTRIC 

COMPLIANCE DATES. 
COMPETITION RULES Arizona Corporation Commission 

DOCKET NO. E-01 933A-023@9 N 
a” 
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292  
IN THE MATTER OF THE MAR 1 1 2005 1 

APPLICATION OF TUCSON 
ELECTRIC POWER COMPANY 

3 

FOR APPROVAL OF ITS I I -  
STRANDED COST RECOVERY. 

1 

RESPONSE OF THE ARIZONA INDEPENDENT 
SCHEDULING ADMINISTRATOR ASSOCIATION 

The Arizona Independent Scheduling Administrator Association (“Az 

ISA”), pursuant to the Procedural Order issued February 18,2005, hereby submits 

its response to the “Supplemental Filing and Request for Official Notice,” 

(“Supplemental Filing”) of Arizona Electric Power Cooperative, Inc. (“AEPCO’), 

submitted February 2,2005 in the above-captioned consolidated dockets. 
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Background 

In its Supplemental Filing, AEPCO requests that the Arizona Corporation 

Commission (“ACC”) take official notice of the Arizona Court of Appeals’ 

January 25,2005 mandate issued in Phelps Dodge Corporation, et al., v. AEPCO, 

et al., 207 Ariz. 95, 83 P.3d 573 (2004). Further, AEPCO states that one of the 

issues involved in this appeal was whether the ACC had authority to promulgate 

certain portions of the Electric Competition Rules (“Rules”), specifically, 

subsections (C) - (J) of R14-2-1609, Transmission and Distribution Access which 

directed utilities subject to the ACC’s jurisdiction to form an independent 

scheduling administrator with specified characteristics and to seek approval from 

the Federal Energy Regulatory Commission (“FERC”) for the operation of such 

an entity. The Court of Appeals held that the ACC lacked authority to promulgate 

these Rules and such Rules were therefore invalid. Based on that finding, 

AEPCO urges the ACC to find that this proceeding, with respect to the issues 

raised in Docket No. E-00000A-01-0630 regarding the continuation of the Az ISA 

and whether the subject utilities had complied with their responsibilities 

associated with the Az ISA, “is now moot.” 

By Order issued February 18,2005, Administrative Law Judge Wolfe 

requested that all interested parties submit responses to this filing by March 1 1, 

2005. 

Az ISA Response 

Az ISA does not agree that the issuance of a Court of Appeals decision 

finding that a portion of the Rules are invalid renders the issues raised in Docket 

2 



No. E-00000A-01-0630 moot. The implication of AEPCO’s assertion is that such 

invalidation somehow affects the legal status of the Az ISA. However, Az ISA 

respectfully submits that the Court of Appeals’ decision has no affect whatsoever 

upon the legal status of the Az ISA as a FERC-regulated entity operating 

exclusively under a FERC-approved tariff. 

Indeed, at the time the FERC first approved the Az ISA tariff, FERC was 

aware that there was ongoing litigation before the Arizona courts concerning the 

validity of portions of these Rules. However, FERC specifically found that the 

Az ISA had an independent right to seek FERC approval of its tariff, regardless of 

the continued validity of the Rules.’ Therefore, contrary to the implication of the 

AEPCO filing, a Court of Appeals’ finding regarding the Rules has no impact on 

the legal status of the Az ISA and the issues raised in Docket No. E-0000A-01- 

0630 remain extant. 

Further, the Court of Appeals’ finding has no impact on either the 

continued economic viability of the organization or lessen in any way, in our 

organization’s opinion, the continued public benefits associated with maintaining 

strong ACC support of the Az ISA. In the year 2000, when the Az ISA was first 

authorized by FERC, the expectation was that a regional transmission 

organization (“RTO”) would soon be operating in the Southwest and that this 

RTO would thereafter assume the Az ISA’s role in monitoring and facilitating 

retail electric competition in the state through the administration of the Az ISA’s 

Protocols Manual (“PM’). However, this transition to an RTO has not yet 

occurred. 

At the request of the Az ISA’s Executive Director, Az ISA’s FERC counsel rendered a legal 
opinion on this precise issue, a copy of which is appended hereto and incorporated by reference 
herein. 

3 
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The obligations of the states’ two largest regulated utilities, Arizona 

Public Service Company (“APS”) and Tucson Electric Power Company (“TEP”), 

to continue to support the Az ISA, to comply with the PM, and to fund the 

activities of this organization, are not affected by the Court of Appeals’ 

invalidation of a portion of the Rules. Indeed, APS and TEP representatives were 

working closely with other interested stakeholders and the ACC staff to develop 

the PM and the framework for the organization that eventually became the Az 

ISA well before any such Rules were ever promulgated by the ACC. In addition, 

in 1999, APS and TEP entered into settlement agreements approved by the ACC 

which each contain commitments by the respective utilities to support the Az ISA. 

The continued effectiveness of these settlement commitments is not affected by 

the invalidation of a portion of the Rules. 

That both APS and TEP have a legal obligation to support the Az ISA 

regardless of the continued effectiveness of the Rules is also important from a 

funding perspective. These two utilities currently provide 90% of the annual 

funding for this organization, which by its Board’s instructions, is operating in a 

significantly streamlined mode to mirror the continued low level of retail electric 

market activity in the state? 

In addition to the legal obligations associated with these settlement 

agreements, both APS and TEP have entered into Az ISA - TP Agreements which 

are included as part of the Az ISA Tariff.’ Section 3.02 thereof obligates APS 

The balance of the hnding is currently provided by AEPCO and UNS Electric, Inc. (formerly 
Citizens Utilities). 

These agreements are designated as Original Service Agreement Nos. 1 and 3, Arizona 
Independent Scheduling Administrator Assoc., FERC Electric Tariff, Original Volume 1 ,  and 

4 
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and TEP each to “perform all obligations and responsibilities assigned to it 

pursuant to the [Az ISA] Bylaws, the PM4 and this Agreement, including, 

without limitation, the obligation to make any payments when due.” Finally, both 

APS and TEP have incorporated the PM as part of their Open Access 

Transmission Tariffs (“OATTs”) on file with the FERC’ and pursuant to Section 

7 of their respective Az ISA - TP Agreements, are obligated to revise their OATT 

to reflect any changes to the PM that may be approved by the Az ISA Board and 

accepted by the FERC. 

Respectfully submitted, 

Patrick J. Sanderson 
Acting Executive Director 

Arizona Independent Scheduling 
Administrator Association 

Dated: March 11,2005 

Attachment 

were accepted by the FERC by letter order issued July 10,2001 in Docket No. ER00-3583-003. 

Section 2.06 of the APS and TEP AZ ISA - TP Agreements specifically notes that the PM is 
“made effective consistent with the Federal Power Act (“FPK’) and FERC’s regulations.” 

AF’S’s filing to add the PM to its OATT was accepted by the FERC by letter order issued Sept. 4, 
2001 in Docket No. ERO1-173-003. TEP’s filing to add the PM to its OATT was accepted by the 
FERC by letter order issued Sept. 4,2001 in Docket No. ER01-208-003. 
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Copies of the foregoing mailed/delivered 
this day of March, 2005 to: 

Scott S. Wakefield 
RUCO 
11 10 W. Washington, Suite 220 
Phoenix, Arizona 85007 

Michael A. Curtis 
William P. Sullivan 
Paul R. Michaud 
MARTINEZ & CURTIS, P.C. 
2712 North 7" Street 
Phoenix, Arizona 85006 
Attorneys for Arizona Municipal Power Users 
Association, Mohave Electric Cooperative, Inc., 
Navopache Electric Cooperative, Inc., Reliant 
Resources, Inc. & Primesouth, Inc., Wellton- 
Mohawk Generating Facility 

Walter W. Meek, President 
ARIZONA UTILITY INVESTORS 
ASSOCIATION 
2100 N. Central Avenue, Suite 210 
Phoenix, Arizona 85004 

Rick Gilliam 
Eric C. Guidry 
LAND AND WATER FUND OF THE ROCKIES 
ENERGY PROJECT 
2260 Baseline Road, Suite 200 
Boulder, Colorado 80302 

Terry Frothun 

58 18 N. 7th Street, Suite 200 
Phoenix. Arizona 85014-581 1 

ARIZONA STATE AFL-CIO 

Norman J. Furuta 
DEPARTMENT OF THE NAVY 
900 Commodore Drive, Building 107 
San Bruno, California 94066-5006 

Barbara S. Bush 
COALITION FOR RESPONSIBLE ENERGY 
EDUCATION 
3 1 5 West Rivera Drive 
Tempe, Arizona 85252 

Sam Defraw (Attn. Code 001) 
Rate Intervention Division 
NAVAL FACILITIES ENGINEERING 
COMMAND 
Building 2 1 2 , 4 ~  Floor 
901 M Street, SE 
Washington, DC 20374-501 8 

6 

Rick Lavis 
ARIZONA COTTON GROWERS 
ASSOCIATION 
4 I39 East Broadway Road 
Phoenix, Arizona 85040 

Steve Brittle 
DONOT WASTE ARIZONA, INC. 
6205 South 12th Street 
Phoenix, Arizona 85040 

COLUMBUS ELECTRIC COOPERATIVE, INC. 
P.O. Box 63 1 
Deming, New Mexico 8803 1 

CONTINENTAL DIVIDE ELECTRIC 
COOPERATNE 
P.O. Box 1087 
Grants, New Mexico 87020 

DIXIE ESCALANTE RURAL ELECTRIC 
ASSOCIATION 
CR Box 95 
Beryl, Utah 84714 

GARKANE POWER ASSOCIATION, INC. 
P.O. Box 790 
Richfield, Utah 84701 

ARIZONA DEPT OF COMMERCE ENERGY 
OFFICE 
3800 North Central Avenue, 12" Floor 
Phoenix, Arizona 85012 

ARIZONA COMMUNITY ACTION ASSOC. 
2627 N. 3d Street, Suite 2 
Phoenix, Arizona 85004 

TUCSON ELECTRIC POWER CO. 
Legal Dept - DB203 
220 W. 6" Street 
P.O. Box 71 1 
Tucson, Arizona 85702-07 1 1 

A.B. Baardson 
NORDIC POWER 
6464 N. Desert Breeze Ct. 
Tucson, Arizona 85750-0846 

Jessica Youle 
PAB300 
SALT RIVER PROJECT 
P.O. Box 52025 
Phoenix. Arizona 85072-2025 
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Carl Dabelsten 
CITIZENS UTILITIES COMPANY 
2901 N. Central, Suite 1660 
Phoenix, Arizona 85012-2736 

Barry Huddleston 
DESTEC ENERGY 
P.O. Box 441 1 
Houston, Texas 772 10-44 1 1 

Steve Montgomery 
JOHNSON CONTROLS 
2032 West 4" Street 
Tempe, Arizona 8528 1 

Terry Ross 
CENTER FOR ENERGY AND ECONOMIC 
DEVELOPMENT 
P.O. Box 288 
Franktown, Colorado 801 16-0288 

Larry McGraw 

6266 Weeping Willow 
E o  Rancho, New Mexico 87124 

USDA-RUS 

Jim Driscoll 
ARIZONA CITIZEN ACTION 
5160 E. Bellevue Street, Apt. 101 
Tucson, Arizona 85712-4828 

William Baker 
ELECTRICAL DISTRICT NO. 6 
7310 N. 16' Street, Suite 320 
Phoenix, Arizona 85020 

Robert Julian 
PPG 
1500 Merrell Lane 
Belgrade, Montana 59714 

C. Webb Crockett 
Jay L. Shapiro 
FENNEMORE CRAIG, P.C. 
3003 N. Central Avenue, Suite 2600 
Phoenix, Arizona 85012-2913 
Attorneys for Panda Gila River, L.P. 

Robert S. Lynch 
340 E. Palm Lane, Suite 140 
Phoenix, Arizona 85004-4529 
Attorney for Arizona Transmission Dependent 
Utility Group 

7 

K.R. Saline 
K.R. SALINE & ASSOCIATES 
Consulting Engineers 
160 N. Pasadena, Suite 101 
Mesa, Arizona 85201-6764 

Douglas Nelson 
DOUGLAS C. NELSON, P.C. 
7000 N. 16" Street, Suite 120-307 
Phoenix, Arizona 85020-5547 
Attorney for Calpine Power Services 

Lawrence V. Robertson, Jr. 
MUNGER CHADWICK, PLC 
333 North Wilmot, Suite 300 
Tucson, Arizona 8571 1-2634 
Attorney for PG&E Energy Services Corp. 

Albert Sterman 
ARIZONA CONSUMERS COUNCIL 
2849 East 8* Street 
Tucson, Arizona 85716 

Michael Grant 
GALLAGHER & KENNEDY 
2575 East Camelback Road 
Phoenix, Arizona 85016-9225 
Attorneys for AEPCO, Graham County Electric 
Cooperative, and Duncan Valley Electric 
Cooperative 

Vinnie Hunt 
CITY OF TUCSON 
Department of Operations 
4004 S. Park Avenue, Building #2 
Tucson, Arizona 85714 

Ryle J. Carl 111 
INTERNATIONAL BROTHERHOOD OF 
ELECTRICAL WORKERS, L.U. #1116 
750 S. Tucson Blvd. 
Tucson, Arizona 85716-5698 

Robert J. Metli 
CHEIFETZ & IANNITELLI, P.A. 
3238 N. 16" Street 
Phoenix, Arizona 85016 
Attorney for Citizens Communications Co. 

Craig Marks 
Deborah R. Scott 
Citizens Communications 
2901 North Central Avenue, Ste. 1660 
Phoenix, Arizona 85012 
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William J. Murphy 
CITY OF PHOENIX 
263 1 S. 22nd Avenue 
Phoenix, Arizona 85009 

Russell E. Jones 
WATERFALL ECONOMIDIS CALDWELL 
HANSHAW & VILLAMANA, P.C. 
5210 E. Williams Circle, Suite 800 
Tucson, Arizona 8571 1 
Attorneys for Trico Electric Cooperative, Inc. 

Christopher Hitchcock 
HITCHCOCK & HICKS 
P.O. Box 87 
Bisbee, Arizona 85603-0087 
Attorney for Sulphur Springs Valley Electric 
Cooperative, Inc. 

Andrew Bettwy 
Debra Jacobson 
SOUTHWEST GAS CORPORATION 
524 1 Spring Mountain Road 
Las Vegas, Nevada 891 50-0001 

Barbara R. Goldberg 
OFFICE OF THE CITY ATTORNEY 
3939 Civic Center Blvd. 
Scottsdale, Arizona 85251 

Bradford A. Borman 
PACIFICORP 
201 S. Main, Suite 2000 
Salt Lake City, Utah 84140 

Timothy M. Hogan 
ARIZONA CENTER FOR LAW IN THE PUBLIC 
JNTEREST 
202 E. McDowell Rd., Suite 153 
Phoenix, Arizona 85004 

Marcia Weeks 
18970 N. 1 16* Lane 
Surprise, Arizona 85374 

John T. Travers 
William H. Nau 
272 Market Square, Suite 2724 
Lake Forest, Illinois 60045 

Timothy Michael Toy 
WJNTHROP, STIMSON, PUTNAM & ROBERTS 
One Battery Park Plaza 
New York, New York 10004-1490 

8 

Raymond S. Heyman 
Michael W. Patten 
ROSHKA HEYMAN & DEWULF, PLC 
400 E. Van Buren, Suite 800 
Phoenix, Arizona 85004 
Attorneys for Tucson Electric Power Co. 

Chuck Miessner 
NEV SOUTHWEST LLC 
P.O. Box 71 1, Mailstop-DA308 
Tucson, Arizona 85702-071 1 

Billie Dean 
AVIDD 
P.O. Box 97 
Marana, Arizona 85652-0987 

Steven C. Gross 
PORTER SIMON 
40200 Truckee Airport Road 
Truckee, California 96161-3307 
Attorneys for M-S-R Public Power Agency 

Donald R. Allen 
John P. Coyle 
DUNCAN & ALLEN 
1575 Eye Street, N.W., Suite 300 
Washington, DC 20005 

Ward Camp 
PHASER ADVANCED METERING SERVICES 
Alvarado Square 

Albuquerque, New Mexico 87 158 
MS-0806 

Betsy Galtney 
IDAHO POWER COMPANY 
P.O. Box 70 
Boise, Idaho 83707 

Libby Brydolf 
CALIFORNIA ENERGY MARKETS 
NEWSLETTER 
24 19 Bancroft Street 
San Diego, California 92 104 

Paul W. Taylor 
R.W. BECK 
14635 N. Kierland Blvd., Ste. 130 
Scottsdale, Arizona 85254-2769 

James P. Barlett 
5333 N. 7th Street, Suite B-215 
Phoenix, Arizona 85014 
Attorney for Arizona Power Authority 
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Jay I. Moyes 
MOYES STOREY 
3003 N. Central Ave., Ste. 1250 
Phoenix, Arizona 85012 
Attorneys for PPL Southwest Generation Holdings, 
LLC., PPL EnergyPlus, LLC and PPL Sundance 
Energy, LLC 

Stephen L. Teichler 
Stephanie A. Conaghan 
DUANE MORRIS & HECKSCHER, LLP 
1667 K Street NW, Suite 700 
Washington, DC 20006 

Kathy T. Puckett 
SHELL OIL COMPANY 
200 N. Dairy Ashford 
Houston, Texas 77079 

Peter Q. Nyce, Jr. 
DEPARTMENT OF THE ARMY 
JALS-RS Suite 713 
901 N. Stuart Street 
Arlington, Virginia 22203-1 837 

Michelle Ahlmer 
ARIZONA RETAILERS ASSOCIATION 
224 W. 2"d Street 
Mesa, Arizona 85201-6504 

Dan Neidlinger 
NEIDLINGER & ASSOCIATES 
3020 N. 17" Drive 
Phoenix, Arizona 85015 

Chuck Garcia 
PNM, Law Department 
Alvardo Square, MS 0806 
Albuquerque, New Mexico 87158 

Sanford J. Asman 
570 Vinnington Court 
Dunwoody, Georgia 30350-57 10 

Patricia Cooper 
AEPCO/S SWEPCO 
P.O. Box 670 
Benson, Arizona 85602 

Steve Segal 
LEBOEUF, LAMB, GREENE & MACRAE 
633 17'h Street, Suite 2000 
Denver, Colorado 80202-3620 

9 

Holly E. Chastain 
SCHLUMBERGER RESOURCE 
MANAGEMENT SERVICES, INC. 
5430 Metric Place 
Norcross, Georgia 30092-2550 

Leslie Lamer 
ENRON COW. 
712 North Lea 
Roswell, New Mexico 88201 

Frederick M. Bloom 
Commonwealth Energy Corporation 
15991 Red Hill Ave., Suite 201 
Tustin, California 92780 

Margaret McConnell 
Maricopa Community Colleges 
241 1 W. 14" Street 
Tempe, Arizona 8528 1-6942 

Brian Soth 
FIRSTPOINT SERVICES, INC. 
1001 S.W. 5" Ave., Suite 500 
Portland, Oregon 92704 

Jay Kaprosy 
PHOENIX CHAMBER OF COMMERCE 
201 N. Central Ave., 27" floor 
Phoenix, Arizona 85073 

Kevin McSpadden 
MILBANK, TWEE, HADLEY AND 
MCCLOY, LLP 
601 S. Figueroa, 30" floor 
Los Angeles, California 9001 7 

M.C. Arendes, Jr. 
C3 COMMUNICATIONS, INC. 
2600 Via Fortuna, Suite 500 
Austin, Texas 78746 

Patrick J. Sanderson 
ARIZONA INDEPENDENT SCHEDULING 
ADMINISTRATOR ASSOCIATION 

4397 W. Bethany Home Rd., #1205 
Glendale, AZ 85301 

Roger K. Ferland 
QUARLES & BRADY STREICH LANG, L.L.P. 
Renaissance One 
Two North Central Avenue 
Phoenix, Arizona 85004-2391 
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Charles T. Stevens 
Arizonans for Electric Choice & Competition 
245 W. Roosevelt 
Phoenix, Arizona 85003 

Mark Sirois 
ARIZONA COMMUNITY ACTION ASSOC. 
2627 N. Third Street, Suite 2 
Phoenix, Arizona 85004-0001 

Thomas L. Mumaw 
Senior Attorney 
Pinnacle West Capital Corporation 
P.O. Box 43999 MS 8694 
Phoenix, Arizona 85072-3999 

Steven J. Duffy 
RIDGE & ISAACSON PC 
3101 N. Central Ave., Suite 740 
Phoenix, Arizona 85012 

Greg Patterson 
5432 E. Avalon 
Phoenix, Arizona 8501 8 

John Wallace 
Grand Canyon State Electric Co-op 
120 N. 44th Street, Suite 100 
Phoenix, Arizona 85034-1822 

Steven Lavigne 
DUKE ENERGY 
4 Triad Center, Suite 1000 
Salt Lake City, Utah 84180 

Dennis L. Delaney 
K.R. SALINE & ASSOC. 
160 N. Pasadena, Suite 101 
Mesa, Arizona 85201-6764 

Kevin C. Higgins 
ENERGY STRATEGIES, LLC 
30 Market Street, Suite 200 
Salt Lake City, Utah 84101 

Michael L. Kurtz 
BORHM KURTZ & LOWRY 
36 E. Seventh Street, Suite 21 10 
Cincinnati, Ohio 45202 

David Berry 
P.O. Box 1064 
Scottsdale, Arizona 85252 

10 

William P. Inman 
Dept. Of Revenue 
1600 W. Monroe, Room 9 1 1 
Phoenix. Arizona 85007 

Robert Baltes 
ARIZONA COGENERATION ASSOC. 
7250 N. 16* Street, Suite 102 
Phoenix, Arizona 85020-5270 

Jana Van Ness 
APS 
Mail Station 9905 
P.O. Box 53999 
Phoenix, Arizona 85072-3999 

David Couture 
TEP 
4350 E. Irvington Road 
Tucson, Arizona 85714 

Kelly Barr 
Jana Brandt 
SRP 
Mail Stn PAB2 1 1 
P.O. Box 52025 
Phoenix, Arizona 85072-2025 

Randall H. Warner 
JONES SKELTON & HOCHULI PLC 
2901 N. Central Ave., Suite 800 
Phoenix, Arizona 85012 

John A. LaSota, Jr. 
MILLER LASOTA & PETERS, PLC 
5225 N. Central Ave., Suite 235 
Phoenix, Arizona 85012 

Peter W. Frost 
Conoco Gas and Power Marketing 
600 N. Dairy Ashford, CH-1068 
Houston, Texas 77079 

Joan Walker-Ratliff 
Conoco Gas and Power Marketing 
1000 S. Pine, 

Ponca City, Oklahoma 74602 
P.O. BOX 1267 125-4 ST 

Vicki G. Sandier 
c/o Linda Spell 
APS Energy Services 
P.O. Box 53901 
Mail Station 8103 
Phoenix, Arizona 85072-3901 
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Lori Glover 
STIRLING ENERGY SYSTEMS 
2920 E. Camelback Rd., Suite 150 
Phoenix, Arizona 85016 

Jeff Schlegel 
SWEEP 
1 167 Samalayuca Drive 
Tucson, Arizona 85704-3224 

Howard Geller 
SWEEP 
2260 Baseline Rd., Suite 200 
Boulder, Colorado 80302 

Mary-Ellen Kane 
ACAA 
2627 N. 31d Street, Suite Two 
Phoenix, Arizona 85004 

Aaron Thomas 
AES NewEnergy 
350 S. Grand Ave., Suite 2950 
Los Angeles, California 9007 1 

Theresa Mead 
AES NewEnergy 
P.O. Box 65447 
Tucson, Arizona 85728 

Peter Van Haren 
CITY OF PHOENIX 
Attn: Jesse W. Sears 
200 W. Washington St., Suite 1300 
Phoenix, Arizona 85003-1611 

Robert Annan 
ARIZONA CLEAN ENERGY INDUSTRIES 
ALLIANCE 

6605 E. Evening Glow Drive 
Scottsdale, Arizona 85262 

Curtis L. Kebler 
RELIANT RESOURCES, INC. 
8996 Etiwanda Avenue 
Rancho Cucamonga, California 91739 

Philip Key 
RENEWABLE ENERGY LEADERSHIP GROUP 
1063 1 E. Autumn Sage Drive 
Scottsdale, Arizona 85259 

Paul Bullis 
OFFICE OF THE ATTORNEY GENERAL 
1275 W. Washington Street 
Phoenix, Arizona 85007 

11 

Laurie Woodall 
OFFICE OF THE ATTORNEY GENERAL 
15 S. 15" Avenue 
Phoenix, Arizona 85007 

Donna M. Bronski 
CITY OF SCOTTSDACE 
3939 N. Drinkwater Blvd. 
Scottsdale, Arizona 8525 1 

Larry F. Eisenstat 
Frederick D. Ochsenhirt 
Michael R. Engleman 
DICKSTEIN SHAPIRO MORIN & OSHINSKY 
LLP 
2101 L Street, NW 
Washington, DC 20037-1526 

David A. Crabtree 
Dierdre A. Brown 
TECO POWER SERVICES CORP. 
P.O. Box 11 1 
Tampa, Florida 33602 

Michael A. Trentel 
Patrick W. Burnett 
PANDA ENERGY INTERNATIONAL INC. 
4100 Spring Valley, Suite 1010 
Dallas, Texas 75244 

Theodore E. Roberts 
SEMPRA ENERGY RESOURCES 
1010 Ash Street, HQ 12-B 
San Diego, California 92 10 1-30 17 

Jesse Dillon 
PPL Services Corp. 
2 N. Ninth Street 
Allentown, Pennsylvania 1 8 10 1 - 1 179 

Gary A. Dodge 
HATCH, JAMES & DODGE 
10 W. Broadway, Suite 400 
Salt Lake City, Utah 84101 

Ronald W. Grossarth 
Public Service Co. of New Mexico 
2401 Aztec NE 
Albuquerque, NM 87 107 

Mark J. Smith 
FPL Energy, LLC 
Livermore, CA 94550 
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Alan R. Watts 
Southern California Public Power Authority 
17 132 El Cajon Avenue 
Yorba Linda, CA 92886 

Ernest G. Johnson, Utilities Division 
ARIZONA CORPORATION COMMISSION 
1200 West Washington Street 
Phoenix, Arizona 85007 

By: 

G:\SECY3\1A\AISA\pl~dadings\response procedural ord. draft rev..DOC 
10866-014 

12 

Christopher Kempley, Chief Counsel 
Legal Division 
ARIZONA CORPORATION COMMISSION 
1200 W. Washington Street 
Phoenix, Arizona 85007 

Arizona Reporting Service, Inc. 
2627 N. Third Street, Suite 3 
Phoenix, Arizona 85004-1001 
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L A W Y E R S  
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Davis Wright Tremaine LLP 
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MEMORANDUM 

TO: Pat Sanderson 

FROM: Barbara S. Jost 

DATE: February 10,2004 
RE: Phelps Dodge Corp. v. Arizona Electric Power Cooperative, Inc., No. 1 CA- 

CV 01-0068,2004 WL 117253 (Ariz. Ct. App. Jan. 27,2004). 

On January 27,2004, the Arizona Court of Appeals (“Court”), on appeal from a prior 
order of the Arizona Superior Court,’ found that certain portions of the Arizona Corporation 
Commission’s (“ACC’s”) Electric Competition Rules were invalid because the ACC lacked 
constitutional or legislative authority to promulgate such rules. Phelps Dodge Corp. v. Arizona 
Electric Power Cooperative, Inc., No. 1 CA-CV 0 1-0068,2004 WL 1 17253 (Ariz. Ct. App. Jan. 
27,2004). The ACC regulations found invalid by the Court included Subsections (C)-(J) of 
R14-2-1609, Transmission and Distribution Access. These rules directed utilities subject to the 
ACC’s jurisdiction to form an independent scheduling administrator with specified 
characteristics and to seek approval from the Federal Energy Regulatory Commission (“FERC” 
or “Commission”) for the operations of such an entity (hereinafter “ACC Rules”). 

In accordance with your request, this memorandum addresses whether this Court’s 
finding that these rules are invalid has any impact upon the status of the Arizona Independent 
Scheduling Administrator Association (“Az ISA”) as a FERC-regulated entity under the Federal 
Power Act. As discussed below, we conclude that the Court’s invalidation of such rules has no 
direct impact upon the Az ISA’s status at the Commission. At the time the FERC approved the 
Az ISA tariff, it was aware of the fact that there was ongoing litigation concerning the validity of 
these rules. The FERC found that the Az ISA had an independent right to seek FERC approval 
of its tariff regardless of the continued validity of the ACC Rules. 

Tucson Electric Power Company v. Arizona Corporation Commission, Nos. CV97-03748 
(Consolidated) (Ariz. Sup. Ct. Nov. 27,2000) (hereinafter “Superior Court decision”). 
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On September 1,2000, in Docket No. ER00-3583-000, the Az ISA filed its proposed 
tariff with the FERC. Shortly thereafter, the Arizona Districts2 filed a motion to reject, which 
among other things, argued that this tariff filing should be rejected because the Arizona courts 
have determined that the ACC Rules were invalid.3 In support, Arizona Districts appended to 
their pleading the Superior Court decision. In its November 30,2000 order generally approving 
the Az ISA tariff filing, the FERC denied the Arizona Districts’ motion and found that “[the Az 
ISA] has an independent right to seek Commission approval of its proposed tariff under the 
Federal Power Act, even without the challenged Arizona Commission rules.”4 

The Arizona Districts sought rehearing of this finding, arguing that the Superior Court 
decision should preclude the Commission from approving the Az ISA tariff and that the FERC’s 
finding that the Az ISA has an “independent right” to seek approval of its filing under the 
Federal Power Act “also appears to be flawed.” Further, Arizona Districts contended that the 
ACC Rules “are clearly integral to the formation and operation of the Az ISA and that the 
vacating of these rules by the Superior Court “has a direct impact on the AZ ISA and cannot be 
separated from the issue of the AZ ISA’s continued existence.”5 In its order on rehearing, the 
FERC denied rehearing on this point, relying again on the principle that the Az ISA has an 
independent right to seek Commission approval of its tariff regardless of the outcome of the 
Arizona litigation and regardless of the continued validity of the ACC Rules.6 

The Arizona Districts did not file a petition for review of this order.7 Accordingly, in 
accordance with Section 3 13(a) of the Federal Power Act, these orders and the findings 
contained therein are now final. As a result, there is clear FERC precedent that the Az ISA tariff 
is not dependent on the validity of the ACC Rules. If someone were to ask the FERC to revoke 
the Az ISA tariff because of the Court decision, it is likely FERC would determine that further 
litigation on this issue is barred by the principle of resjudicata, which prevents the relitigation of 
an issue that was previously litigated.* Accordingly, we conclude that the Court’s finding that 
the ACC Rules are invalid has no direct impact on the AZ ISA’s status before the FERC. 

* Twelve electric and irrigation districts which engage in wholesale electric operations and serve 
loads in Arizona. 

Arizona Independent Scheduling Administrator Association, Docket No. EROO-3583-000, 
“Joint Motion of the Arizona Districts To Intervene, Protest and Motion To Reject The AISAA 
Filing,” filed Sep. 22,2000. 
4 Arizona Independent Scheduling Administrator Association, 93 FERC 1 6 1723 1 at 6 1,760 

5 Arizona Independent Scheduling Administrator Association, Docket Nos. ER00-3583-001, et 
al., “Request For Rehearing and Clarification of the Arizona Districts,” filed Dec. 29,2000. 
6 Arizona Independent Scheduling Administrator Association, 94 FERC 1 61,302 at 62,118 

7 Several other parties petitioned for review of the FERC orders which petitions were 
subsequently withdrawn. 
8 See Kings River Conservation District, 32 FERC 7 61,021 (1985). 
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